











O© o0 NN N W e W N

NNN[\)N[\)N[\)NHD—*HHHD—\D—\P—\D—\H
oo\loxu:-b-wNHO\ooo\lO\Ul-thHO

(1985). Despite DST OUTOUT’s contentions that the class is unascertainable, they seem to have
had no trouble identifying the class members and contacting them. As such, Plaintiffs are entitled
equal access to these individuals to inform them of the true facts of the case. Given that DST
OUTPUT is attempting to hoodwink the employees into agreeing to a potentially unenforceable
arbitration agreement within 30 days, it is essential that Plaintiff be allowed to ameliorate the true
facts of the case to these individuals so that they can make an informed decision. As such,
Plaintiffs request that the letter attached as Exhibit B be sent to all individuals who received DST
OUTPUT’s misleading letter. DST OUTPUT should be ordered to provide the names and

addresses of these individuals to Plaintiff so that he can correct the misleading statements asserted

by DST OUTPUT.
DATED: August 20, 2008 LAW OFFICES OF MICHAEL TRACY
By:
MICHAEL TRACY, Attorney for Plaintiff
MICHAEL MUIR
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EX PARTE TO EXPEDITE COMMUNICATIONS
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DECLARATION OF MICHAEL TRACY
I, MICHAEL L. TRACY, declare as follows:

1. I am a member of the State Bar of California and am the attorney of record for the
Plaintiff in this matter. If called, I could and would testify competently to the following:

2. Counsel for Plaintiff and Counsel for Defendant discussed the issues of this motion
telephonically on August 18, 2008. Defendant claimed that the communication was entirely proper
and was informed that Plaintiff would bring this motion. A copy of this motion was served by fax
on counsel for Defendant on August 20, 2008, prior to 10:00 a.m.

3. Attached as Exhibit A is a copy of a communication that was directed at the putative
class members by DST OUTPUT.

4. Attached as Exhibit B is a copy of the proposed letter to the class members that
received the misleading information from DST OUTPUT.

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed this 20™ day of August 2008 at Irvine, California

MICHAEL TRACY
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EX PARTE TO EXPEDITE COMMUNICATIONS




EXHIBIT A



@ DST Output
5220 Robert J. Mathews Parkway
El Doradoe Hills, CA 95762

DS'T Sie 539423

OQOUTPUT ) www.dstoutput.com

AUGUST 7,2008

Special Notice to Persons Who Have Held the Titles of Software
Developer, Senior Software Developer, Software Engineer, Senior Software Engineer,
Software Quality Analyst or Senior Software Quality Analyst

To:
From: Julie Worley
Date: August 11, 2008

Re: Arbitration Program and Agreement/Class Action Lawsuits

The revised Associate Handbook includes an Addendum with an Arbitration Program and
Agreement. The Arbitration Program is a new program offered to associates as a fast, fair and
efficient way to fairly resolve claims regarding legally protected rights. Under the Arbitration
Program, claims are resolved on an individual basis through arbitration before an independent,
neutral and highly qualified arbitrator (not through a lawsuit) and associates are not covered by
any class action lawsuits that otherwise might cover them.

As part of the Arbitration Program, the company has voluntarily committed to provide written
notice to associates when a class action claim has been filed that might include those associates if
they had not agreed to the Arbitration Program. Specifically, the company has committed to
notify associates of their right to assert an individual claim under the Arbitration Program that is
the same type of claim as the one alleged in the class action.

You are receiving this notice because former employees Glen Graham and Michael Muir have

filed class action lawsuits alleging that various software related jobs should be hourly/non-

exempt rather than salary/exempt, seeking overtime pay and asserting other related claims. The
lawsuits are pending in the Superior Court of El Dorado County. You may contact the Clerk of

the Superior Court Clerk in Cameron Park to secure a copy of the lawsuit or other materials

related to the lawsuits. Mr. Graham’s case is Glen Graham vs. DST Output West, LLC, Case

No. PC 20080109. Mr. Muir’s case is Michael Muir vs. DST Output West, LLC, Case No. PC

20080164. ‘

We expect to prevail in the lawsuits because we believe Mr. Graham, Mr. Muir and other
software developer, engineer and analysts jobs have been properly classified as salary/exempt.
We intend to aggressively defend the cases.



The California Division of Labor Standards Enforcement (“DLSE”) already has considered Mr.
Graham’s individual claim and ruled in favor of DST Output. After a hearing at which Mr.
Graham testified about his job duties, the California DLSE found that the evidence showed he
was properly classified as a salary exempt employee. Mr. Muir did not file a claim with the
DLSE. ;

We also expect that the court will not allow Mr. Graham or Mr. Muir to proceed with their cases
as a class action. However, we anticipate that there will not be a ruling by the court on the
question of class action status until late next year. We also anticipate that there would not be any
final ruling on the merits of any class action claim until 2010 at the earliest.

Regardless of the issue of how the lawsuits will eventually turn out, we wanted to make sure that
you know of them as you decide whether to agree to participate in or opt out of the new
Arbitration Program. Participation in the Arbitration Program is voluntary because you have 30
days after receipt of the handbook and program to opt out in writing. The program will apply to
all associates who do not properly opt out in writing within 30 days. If you do not opt out, then
if you ever wanted to assert a claim challenging your salary/exempt status, seeking overtime pay
and/or making other claims, those claims would be fully and finally resolved on an individual
basis under the Arbitration Program and not through the class action lawsuits filed by Mr.
Graham or Mr. Muir or through any other lawsuit. Additionally, if you agree to the Arbitration
Program by not opting out of the program, then Mr. Graham and/or Mr. Muir will not be acting
as your alleged representative in the class action lawsuit and your rights will not be governed by
the outcome of the lawsuits by Mr. Graham and/or Mr. Muir. You will be considered to have
agreed to the Arbitration Program if you do not mail a written opt out notice to the company
within 30 days.

If you have any questions or need further information, please see me or contact me at 939-5626.
The company also has no objection to you securing advice from an attorney or any other person
before making your decision. There will be no retaliation against anyone for their decision on
whether to opt out of the Arbitration Program.

I acknowledge receipt of this Special Notice:

ASSOCIATE’S SIGNATURE DATE

ASSOCIATE’S NAME (please print)  ID NUMBER

The “Original” of this Special Notice will be signed by the Associate and maintained in the
Human Resources Department. The “Copy” is for the Associate to maintain for his/her records.



EXHIBIT B



LAW OFFICES OF MICHAEL TRACY

2030 Main 5t. » Suite 1300 « Irvine, CA 92614 « Phone: 949-260-9171 « Fax: 866-365-3051

[Contact Info]

August 20, 2008

Re:  Class Actions for Labor Code Violations Against DST OUTPUT
Dear [Employee]:

This letter is being sent to you because you recently received a communications from DST
OUTPUT entitled “Arbitration Program and Agreement/Class Action Lawsuits.” The
Judge in the cases of Glen Graham vs. DST OUPTUT WEST, LLC and Michael Muir v.
DST OUTPUT OF CALIFORNIA, INC. reviewed this letter and determined that it
contained inaccurate or misleading information.

The following information is being presented by the attorney for Mr. Graham and Mr. Muir
and has not been reviewed by the Court:

In particular, the statement that “we anticipate that there will not be a ruling by the court on
the question of class action status until late next year” is patently inaccurate. In the last
Case Management Conference, held August 6, 2008, Judge Keller informed that parties
that their proposed “final” date to hear class certification of October 31, 2008 was “twice as
long” as needed and ordered to parties to work out a timelier schedule. In particular, Judge
Keller indicated that even moving up the timeline by 90 days would be inadequate. As
such, it is clear to all parties that this Court expects to rule on the matter in less than 6
months. Any communication that says otherwise is misleading.

The letter also stated that if employees do not opt-out of the arbitration program that their
claims “would be fully and finally resolved on an individual basis under the Arbitration
Program and not through the class action lawsuits filed by Mr. Graham or Mr. Muir.” This
is inaccurate because this Court has not yet ruled on whether any such arbitration provision
is valid or enforceable. Given that DST OUTPUT has instituted an arbitration policy in
order to subvert the procedural safeguards of a class action, it is very unlikely that any such
agreement would withstand the test outlined in Gentry v. Superior Court, 42 Cal. 4th 443
(2007).

The letter states that “The California Division of Labor Standards Enforcement (“DLSE”)
already considered Mr.Graham’s individual claim and ruled in favor of DST Output.” This
is misleading because Mr. Graham’s claim at the DLSE was against an entirely different
company than his present claims. His DLSE case was against DST OUTPUT OF
CALIFORNIA, INC. and his present case is against DST OUTPUT WEST, LLC. As
Defendants have admitted that Mr. Graham was not employed by DST OUTPUT OF



CALIFORNIA, INC. during the entire time covered by his case, any ruling by the DLSE
regarding a company he has not worked for in years and who is not a party to his class
action lawsuit is irrelevant and misleading. It is also misleading because DST OUTPUT
failed to note that Mr. Graham appealed that decision and no decision on the appeal has yet
been made.

The letter is misleading because it does not inform the individuals that Mr. Graham is also
bringing a Private Attorney General Act (“PAGA”™) claim, and that regardless of whether
these individuals agree to arbitration, they can still be called as witnesses in the PAGA case
and this Court would make a ruling on their exempt/non-exempt status in order to
determine whether civil penalties should be assessed. If this assessment can not proceed on
a class basis because of individual arbitration agreements, it is likely that all of these
employees would need to be called as individual witnesses. As such, the letter did not
inform the individuals of the benefits of class treatment that they could be potentially
giving up if they agree this is arbitration program. That is, if the employees agree to the
arbitration provision, they would likely be subject to both having their depositions taken as
well as being called as a witness at trial. However, if the class is certified, the number of
individual inquires would be far less.

The letter is misleading because it states that the “class action lawsuits alleg[e] that various
software related jobs should be hourly/non-exempt rather than salary/exempt.” The lawsuit
makes no such claim. In fact, the lawsuit states that the positions were non-exempt but
paid on a salary. Thus, there is no claim that any of these positions need to be paid on an
hourly basis. The only claim is that overtime be properly paid for, which can certainly be
obtained if the employees are paid a salary. The issue here is that the salary paid by DST
OUTPUT was far below the minimum level required by Cal. Lab. Code § 515.5. This
letter misleads employees into thinking the case is about being paid hourly, when in fact it
is about being paid a salary that is too low.

It is important to note that neither my firm nor any of the other firms working on this
lawsuit represent you. You have a right to consult with an attorney of your chosing.

If you do have questions relating to the Mr. Graham’s or Mr. Muir’s class action lawsuits,
the following is the contact information for the attorneys representing Mr. Graham and Mr.
Muir: "

LAW OFFICES OF MICHAEL L. TRACY
2030 Main Street, Suite 1300

Irvine, CA 92614

T: (949) 260-9171

F: (949) 365-3051

Jose R. Garay, Esq.,

2030 Main Street, Suite 1300
Irvine, CA 92614

T: (949) 260-9193



F: (949) 260-9194

Roger Carter, Esq.,

2030 Main Street, Suite 1300
Irvine, CA 92614

T: (949) 260-4737

F: (949) 260-4754

Scott B. Cooper, Esq.,

2030 Main Street, Suite 1300
Irvine, CA 92614

T: (949) 724-9200

F: (949) 724-9255

Thank You,

Michael Tracy
Attorney
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I 'am employed in the County of Orange, State of California. I am over the age of 18 years and not a
party to this action. My business address is 2030 Main Street, Suite 1300, Irvine, CA 92614.

On August 20, 2008, I served the following document(s): EX PARTE APPLICATION on the
interested parties in this action as follows and by the method listed below:

Brian J. Finucane, Esq. David Charles Becker, Esq.

FISHER & PHILLIPS BECKER RUNKLE & LLAURIE
104 West 9™ Street, Suite 400 263 Main Street, Level 2
Kansas City, Missouri 64105 Placerville, CA 95667

Timothy J. Murphy, Esq.

Jennifer K. Achtert, Esdq.

FISHER & PHILLIPS LLP

One Embarcadero Center, Suite 2340
San Francisco, CA 94111

(Service by Mail) I caused such envelope, with postage thereon, fully prepaid, to be placed for
deposit at 2030 Main Street, Suite 1300, Irvine, CA 92614, in the United States Postal Service.
[ am familiar with the regular mail collection and processing practices of the Law Offices of
Michael Tracy that the mail would be deposited with the United States Postal Service that same
day in the ordinary course of business, and that the envelope was sealed and deposited for
collection and mailing on the above date following ordinary business practices.

(Service by overnight delivery) I caused such envelope to be placed for deposit at 2030 Main
Street, Suite 1300, Irvine, CA 92614. I am familiar with the overnight delivery collection and
processing practices of the Law Offices of Michael Tracy that the mail would be deposited with
an overnight delivery service that same day in the ordinary course of business, and that the
envelope was sealed and deposited for collection and mailing on the above date following
ordinary business practices.

(Personal Service) I caused such envelope to be delivered by hand to the addressee(s).

_X _ (ViaFacsimile) By faxing copies to the person(s) listed above.
X

(STATE) I declare under penalty of perjury, under the laws of the State of California and the

United States of America, that the foregoing is true and correct.

(FEDERAL) I declare that I am employed in the office of a member of the bar of this Court at
whose direction the service was made.

I declare under penalty of perjury under the laws of the State of Califgrnia thgt the foregoing is true and
correct. Executed August 20, 2008 at Irvine, California. \ ‘

[\

JANELLE KLEIB




